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flyers, radio, television, and any other
method. The method chosen, however,
must not cause the communication to
become untruthful, deceptive, or other-
wise in violation of this part. A practi-
tioner may not persist in attempting
to contact a prospective client if the
prospective client has made it known
to the practitioner that he or she does
not desire to be solicited. In the case of
radio and television broadcasting, the
broadcast must be recorded and the
practitioner must retain a recording of
the actual transmission. In the case of
direct mail and e-commerce commu-
nications, the practitioner must retain
a copy of the actual communication,
along with a list or other description of
persons to whom the communication
was mailed or otherwise distributed.
The copy must be retained by the prac-
titioner for a period of at least 36
months from the date of the last trans-
mission or use.

(d) Improper associations. A practi-
tioner may not, in matters related to
the Internal Revenue Service, assist, or
accept assistance from, any person or
entity who, to the knowledge of the
practitioner, obtains clients or other-
wise practices in a manner forbidden
under this section.

(Approved by the Office of Management and
Budget under Control No. 1545-1726)

§10.31 Negotiation of taxpayer checks.

A practitioner who prepares tax re-
turns may not endorse or otherwise ne-
gotiate any check issued to a client by
the government in respect of a Federal
tax liability.

§10.32

Nothing in the regulations in this
part may be construed as authorizing
persons not members of the bar to
practice law.

Practice of law.

§10.33 Tax shelter opinions.

(a) Tax shelter opinions and offering
materials. A practitioner who provides a
tax shelter opinion analyzing the Fed-
eral tax effects of a tax shelter invest-
ment shall comply with each of the fol-
lowing requirements:

(1) Factual matters. (i) The practi-
tioner must make inquiry as to all rel-
evant facts, be satisfied that the mate-
rial facts are accurately and com-

§10.33

pletely described in the offering mate-
rials, and assure that any representa-
tions as to future activities are clearly
identified, reasonable and complete.

(i) A practitioner may not accept as
true asserted facts pertaining to the
tax shelter which he/she should not,
based on his/her background and
knowledge, reasonably believe to be
true. However, a practitioner need not
conduct an audit or independent
verification of the asserted facts, or as-
sume that a client’s statement of the
facts cannot be relied upon, unless he/
she has reason to believe that any rel-
evant facts asserted to him/her are un-
true.

(iii) If the fair market value of prop-
erty or the expected financial perform-
ance of an investment is relevant to
the tax shelter, a practitioner may not
accept an appraisal or financial projec-
tion as support for the matters claimed
therein unless:

(A) The appraisal or financial projec-
tion makes sense on its face;

(B) The practitioner reasonably be-
lieves that the person making the ap-
praisal or financial projection is com-
petent to do so and is not of dubious
reputation; and

(C) The appraisal is based on the defi-
nition of fair market value prescribed
under the relevant Federal tax provi-
sions.

(iv) If the fair market value of pur-
chased property is to be established by
reference to its stated purchase price,
the practitioner must examine the
terms and conditions upon which the
property was (or is to be) purchased to
determine whether the stated purchase
price reasonably may be considered to
be its fair market value.

(2) Relate law to facts. The practi-
tioner must relate the law to the ac-
tual facts and, when addressing issues
based on future activities, clearly iden-
tify what facts are assumed.

(3) ldentification of material issues. The
practitioner must ascertain that all
material Federal tax issues have been
considered, and that all of those issues
which involve the reasonable possi-
bility of a challenge by the Internal
Revenue Service have been fully and
fairly addressed in the offering mate-
rials.
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(4) Opinion on each material issue.
Where possible, the practitioner must
provide an opinion whether it is more
likely than not that an investor will
prevail on the merits of each material
tax issue presented by the offering
which involves a reasonable possibility
of a challenge by the Internal Revenue
Service. Where such an opinion cannot
be given with respect to any material
tax issue, the opinion should fully de-
scribe the reasons for the practitioner’s
inability to opine as to the likely out-
come.

(5) Overall evaluation. (i) Where pos-
sible, the practitioner must provide an
overall evaluation whether the mate-
rial tax benefits in the aggregate more
likely than not will be realized. Where
such an overall evaluation cannot be
given, the opinion should fully describe
the reasons for the practitioner’s in-
ability to make an overall evaluation.
Opinions concluding that an overall
evaluation cannot be provided will be
given special scrutiny to determine if
the stated reasons are adequate.

(ii) A favorable overall evaluation
may not be rendered unless it is based
on a conclusion that substantially
more than half of the material tax ben-
efits, in terms of their financial impact
on a typical investor, more likely than
not will be realized if challenged by the
Internal Revenue Service.

(iii) If it is not possible to give an
overall evaluation, or if the overall
evaluation is that the material tax
benefits in the aggregate will not be re-
alized, the fact that the practitioner’s
opinion does not constitute a favorable
overall evaluation, or that it is an un-
favorable overall evaluation, must be
clearly and prominently disclosed in
the offering materials.

(iv) The following examples illustrate
the principles of this paragraph:

Example (1). A limited partnership acquires
real property in a sale-leaseback trans-
action. The principal tax benefits offered to
investing partners consist of depreciation
and interest deductions. Lesser tax benefits
are offered to investors by reason of several
deductions under Internal Revenue Code sec-
tion 162 (ordinary and necessary business ex-
penses). If a practitioner concludes that it is
more likely than not that the partnership
will not be treated as the owner of the prop-
erty for tax purposes (which is required to
allow the interest and depreciation deduc-
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tions), then he/she may not opine to the ef-
fect that it is more likely than not that the
material tax benefits in the aggregate will
be realized, regardless of whether favorable
opinions may be given with respect to the
deductions claimed under Code section 162.

Example (2). A corporation electing under
subchapter S of the Internal Revenue Code is
formed to engage in research and develop-
ment activities. The offering materials fore-
cast that deductions for research and experi-
mental expenditures equal to 75% of the
total investment in the corporation will be
available during the first two years of the
corporation’s operations, other expenses will
account for another 15% of the total invest-
ment, and that little or no gross income will
be received by the corporation during this
period. The practitioner concludes that it is
more likely than not that deductions for re-
search and experimental expenditures will be
allowable. The practitioner may render an
opinion to the effect that based on this con-
clusion, it is more likely than not that the
material tax benefits in the aggregate will
be realized, regardless of whether he/she can
opine that it is more likely than not that
any of the other tax benefits will be
achieved.

Example (3). An investment program is es-
tablished to acquire offsetting positions in
commodities contracts. The objective of the
program is to close the loss positions in year
one and to close the profit positions in year
two. The principal tax benefit offered by the
program is a loss in the first year, coupled
with the deferral of offsetting gain until the
following year. The practitioner concludes
that the losses will not be deductible in year
one. Accordingly, he/she may not render an
opinion to the effect that it is more likely
than not that the material tax benefits in
the aggregate will be realized, regardless of
the fact that he/she is of the opinion that
losses not allowable in year one will be al-
lowable in year two, because the principal
tax benefit offered is a one-year deferral of
income.

Example (4). A limited partnership is
formed to acquire, own and operate residen-
tial rental real estate. The offering material
forecasts gross income of $2,000,000 and total
deductions of $10,000,000, resulting in net
losses of $8,000,000 over the first six taxable
years. Of the total deductions, depreciation
and interest are projected to be $7,000,000,
and other deductions $3,000,000. The practi-
tioner concludes that it is more likely than
not that all of the depreciation and interest
deductions will be allowable, and that it is
more likely than not that the other deduc-
tions will not be allowed. The practitioner
may render an opinion to the efect that it is
more likely than not that the material tax
benefits in the aggregate will be realized.
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(6) Description of opinion. The practi-
tioner must assure that the offering
materials correctly and fairly rep-
resent the nature and extent of the tax
shelter opinion.

(b) Reliance on other opinions—(1) In
general. A practitioner may provide an
opinion on less than all of the material
tax issues only if:

(i) At least one other competent
practitioner provides an opinion on the
likely outcome with respect to all of
the other material tax issues which in-
volve a reasonable possibility of chal-
lenge by the Internal Revenue Service,
and an overall evalution whether the
material tax benefits in the aggregate
more likely than not will be realized,
which is disseminated in the same
manner as the practitioner’s opinion;
and

(ii) The practitioner, upon reviewing
such other opinions and any offering
materials, has no reason to believe
that the standards of paragraph (a) of
this section have not been complied
with.

Notwithstanding the foregoing, a prac-
titioner who has not been retained to
provide an overall evaluation whether
the material tax benefits in the aggre-
gate more likely than not will be real-
ized may issue an opinion on less than
all the material tax issues only if he/
she has no reason to believe, based on
his/her knowledge and experience, that
the overall evaluation given by the
practitioner who furnishes the overall
evaluation is incorrect on its face.

(2) Forecasts and projections. A practi-
tioner who is associated with forecasts
or projections relating to or based upon
the tax consequences of the tax shelter
offering that are included in the offer-
ing materials, or are disseminated to
potential investors other than the
practitioner’s clients, may rely on the
opinion of another practitioner as to
any or all material tax issues, provided
that the practitioner who desires to
rely on the other opinion has no reason
to believe that the standards of para-
graph (a) of this section have not been
complied with by the practitioner ren-
dering such other opinion, and the re-
quirements of paragraph (b)(1) of this
section are satisfied. The practitioner’s
report shall disclose any material tax
issue not covered by, or incorrectly
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opined upon, by the other opinion, and
shall set forth his/her opinion with re-
spect to each such issue in a manner
that satisfies the requirements of para-
graph (a) of this section.

(c) Definitions. For purposes of this
section:

(1) Practitioner includes any
vidual described in §10.3(e).

(2) A tax shelter, as the term is used
in this section, is an investment which
has as a significant and intended fea-
ture for Federal income or excise tax
purposes either of the following at-
tributes:

(i) Deductions in excess of income
from the investment being available in
any year to reduce income from other
sources in that year, or

(i) Credits in excess of the tax at-
tributable to the income from the in-
vestment being available in any year
to offset taxes on income from other
sources in that year. Excluded from the
term are municipal bonds; annuities;
family trusts (but not including
schemes or arrangements that are mar-
keted to the public other than in a di-
rect practitioner-client relationship);
qualified retirement plans; individual
retirement accounts; stock option
plans; securities issued in a corporate
reorganization; mineral development
ventures, if the only tax benefit would
be percentage depletion; and real es-
tate where it is anticipated that in no
year is it likely that deductions will
exceed gross income from the invest-
ment in that year, or that tax credits
will exceed the tax attributable to
gross income from the investment in
that year. Whether an investment is
intended to have tax shelter features
depends on the objective facts and cir-
cumstances of each case. Significant
weight will be given to the features de-
scribed in the offering materials to de-
termine whether the investment is a
tax shelter.

(3) A tax shelter opinion, as the term
is used in this section, is advice by a
practitioner concerning the Federal
tax aspects of a tax shelter either ap-
pearing or referred to in the offering
materials, or used or referred to in con-
nection with sales promotion efforts,
and directed to persons other than the
client who engaged the practitioner to
give the advice. The term includes the

indi-
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tax aspects or tax risks portion of the
offering materials prepared by or at
the direction of a practitioner, whether
or not a separate opinion letter is
issued or whether or not the practi-
tioner’s name is referred to in the of-
fering materials or in connection with
the sales promotion efforts. In addi-
tion, a financial forcast or projection
prepared by a practitioner is a tax shel-
ter opinion if it is predicated on as-
sumptions regarding Federal tax as-
pects of the investment, and it meets
the other requirements of the first sen-
tence of this paragraph. The term does
not, however, include rendering advice
solely to the offeror or reviewing parts
of the offering materials, so long as
neither the name of the practitioner,
nor the fact that a practitioner has
rendered advice concerning the tax as-
pects, is referred to in the offering ma-
terials or in connection with the sales
promotion efforts.

(4) A material tax issue as the term is
used in this section is

(i) Any Federal income or excise tax
issue relating to a tax shelter that
would make a significant contribution
toward sheltering from Federal taxes
income from other sources by pro-
viding deductions in excess of the in-
come from the tax shelter investment
in any year, or tax credits available to
offset tax liabilities in excess of the
tax attributable to the tax shelter in-
vestment in any year;

(ii) Any other Federal income or ex-
cise tax issue relating to a tax shelter
that could have a significant impact
(either benefical or adverse) on a tax
shelter investor under any reasonably
foreseeable circumstances (e.g., depre-
ciation or investment tax credit recap-
ture, availability of long-term capital
gain treatment, or realization of tax-
able income in excess of cash flow,
upon sale or other disposition of the
tax shelter investment); and

(iii) The potential applicability of
penalties, additions to tax, or interest
charges that reasonably could be as-
serted against a tax shelter investor by
the Internal Revenue Service with re-
spect to the tax shelter. The deter-
mination of what is material is to be
made in good faith by the practitioner,
based on information available at the
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time the offering materials are cir-
culated.

(d) For purposes of advising the Di-
rector of Practice whether an indi-
vidual may have violated §10.33, the Di-
rector of Practice is authorized to es-
tablish an Advisory Committee, com-
posed of at least five individuals au-
thorized to practice before the Internal
Revenue Service. Under procedures es-
tablished by the Director of Practice,
such Advisory Committee shall, at the
request of the Director of Practice, re-
view and make recommendations with
regard to alleged violations of §10.33.

(Sec. 3, 23 Stat. 258, secs. 2-12, 60 Stat. 237 et
seq.; 5 U.S.C. 301; 31 U.S.C. 330; 31 U.S.C. 321
(Reorg. Plan No. 26 of 1950, 15 FR 4935, 64
Stat. 1280, 3 CFR, 1949-53 Comp., p. 1017))

[49 FR 6722, Feb. 23, 1984; 49 FR 7116, Feb. 27,
1984; 59 FR 31527, 31528, June 20, 1994]

§10.34 Standards for advising with re-
spect to tax return positions and
for preparing or signing returns.

(a) Realistic possibility standard. A
practitioner may not sign a tax return
as a preparer if the practitioner deter-
mines that the tax return contains a
position that does not have a realistic
possibility of being sustained on its
merits (the realistic possibility stand-
ard) unless the position is not frivolous
and is adequately disclosed to the In-
ternal Revenue Service. A practitioner
may not advise a client to take a posi-
tion on a tax return, or prepare the
portion of a tax return on which a posi-
tion is taken, unless—

(1) The practitioner determines that
the position satisfies the realistic pos-
sibility standard; or

(2) The position is not frivolous and
the practitioner advises the client of
any opportunity to avoid the accuracy-
related penalty in section 6662 of the
Internal Revenue Code by adequately
disclosing the position and of the re-
quirements for adequate disclosure.

(b) Advising clients on potential pen-
alties. A practitioner advising a client
to take a position on a tax return, or
preparing or signing a tax return as a
preparer, must inform the client of the
penalties reasonably likely to apply to
the client with respect to the position
advised, prepared, or reported. The
practitioner also must inform the cli-
ent of any opportunity to avoid any
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